
High Court Form No. (J) 2.
Heading of Judgment in Original Suit

District : Sonitpur.

In the Court of Munsiff No. 1, Sonitpur.

Present : Triza P Mazinder Baruah, AJS,
            Munsiff No.1, Sonitpur.

           The 06  th   day of March, 2021

TITLE SUIT NO. 104 OF 2017

1. Md. Sarif Ali
2. Musstt. Julekha Begum....................... Plaintiff/s

    

                                                                    

versus

1. Md. Maqbul Ansari
2. Md. Maksud Ansari …......................                                   Defendant/s

      
This  suit/case  coming  on  for  final  hearing  on  06.02.2021. in  the
presence of –

Sri A. K Mahanta …………………………..   Advocate for the plaintiff; and

 
Sri. K Deka    ………………………..             Advocate for the defendant,

and having stood for consideration to this day, the court delivered the
following judgment-
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JUDGMENT

1.That the defendants are the owner and possessor of land measuring 1

Bigha 3 kathas covered by P.P No. 151 under Dag no. 161 of Village-

Bokajan,  Mouza  Goroimari,  P.S  –  Tezpur,  Dist-  Sonitpur,  Assam  as

described in the schedule below by right of succession in place of their

deceased father Muktar Ansari. That the proforma defendants are the le-

gal heirs of Late Abdule Hussain (who is the co pattadar with Late Jabbar

Ansari). That the plaintiff has not claimed any relief against the pro forma

defendants but they are impleaded in the suit as they are co-pattadars

and the plaintiffs  consider  that  the  suit  ought  to  be decided in  their

presence and knowledge.

That the defendants on 27.11.2015 offered to sell the schedule land to

the plaintiffs and after bargaining and discussion for several days the

defendants  fixed  the  sale  consideration  amount  for  the  schedule

properties at Rs. 1,15,000/- (Rupees One Lakh Fifteen thousand only)

and  the  plaintiffs  accepted  offer  of  the  defendants  and  agreed  to

purchase  the  scheduled  properties  on  sale  consideration  of  Rs.

1,15,000/-  (Rupees One Lakh Fifteen thousand only).  The defendants

requested the plaintiff  pay some advance money an execution of the

proposed Sale Agreement between them and the plaintiffs advised the

defendants  to  prepare  a  Deed  of  Agreement  for  Sale  of  land  and

accordingly on the same day the defendants prepared the Agreement for

sale in favour of the plaintiff on some old stamp paper available with the

Defendant on 27.11.2015 and accordingly the plaintiffs paid a sum of Rs.

95,000/- (Rupees Ninety Five thousand only) out of total consideration

amount  of Rs. 1,15,000/- (Rupees One Lakh Fifteen thousand only) to

the Defendants in presence of four witnesses. After receiving the ad-

vance amount the defendants signed the agreement for sale in presence

of the witnesses. The remaining amount of Rs. 20,000/-(Rupees Twenty

Thousand only) was to be paid at the time of registration of the Original

Sale Deed.
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That the plaintiff no. 1 on 27.11.2015 paid an advance amount of Rs.

95,000/-  (Rupees Ninety  Five  Thousand only)  and on 07.12.2015 the

Plaintiff again paid another advance amount of Rs. 5,000/- (Rupees Five

Thousand only) out of total sale consideration amount of Rs. 1,15,000/-

(Rupees  One  Lakh  Fifteen  thousand  only)  to  the  defendants.  The

defendants  on  receipt  of  the  said  advance  amount  in  presence  of

witnesses entered into concluded contract with the plaintiffs for sale of

the scheduled land to the plaintiffs. The Defendants as promised did not

furnish any documents related to the suit  land nor did he sign in the

permission forms to obtain requisite permission for sell from the Deputy

Commissioner, Sonitpur, Tezpur.

That the plaintiffs are always ready to perform their part of contract i.e.

ready to pay the balance sale consideration amount of Rs. 15,000/- (Ru-

pees Fifteen thousand only) to the Defendants but the Defendants has

miserably and deliberately failed to perform their part of the  concluded

contract i.e. to execute registered Sale Deed in favour of the Plaintiffs in

respect of the scheduled land by accepting the balance sale consideration

amount. The Defendatns has with malafide intention breached his part of

the contract dated 27.11.2015 inspite of receiving and advance of Rs.

1,00,000/-  (Rupees one lakh  only)  from the plaintiffs  and due  to  the

breach the plaintiffs are suffering irreparable loss and injury both under

law and equity.

That now it has been ascertained by the plaintiffs that the defendants

have been trying to sell the schedule land to some other person/s and if

the defendants succeeds in selling the schedule land to other persons the

plaintiffs would suffer irreparable loss and injury in both law and equity

as such it is necessary for the end of justice the permanent injunction be

issued against the defendants restraining and prohibiting the defendants,

their men, agents, associates etc. from selling and/or transferring the suit

land in any manner. 
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     2. Written Statement submitted by defendants:

That the defendants denied the averment made by the plaintiffs in the

Para 3 of the plaint. The answering Defendants did not offer the Plaintiffs

to sell the land mentioned in the schedule of the plaint on 27.11.2015 or

any other date or any plot of land, as a matter of fact. It is a undivided

property and the share of the lands amongst the pattadars as well as

amongst  the  legal  heirs  of  deceased,  Muktar  Ansari  are  yet  to  be

partitioned and demarcated. Therefore, the question of the Defendants

offering the Plaintiffs to sell the Scheduled land does not arise at all. The

Defendants never prepared any Deed of Agreement for sale of the suit

land on 27.11.2015 or any other date, nor did the Plaintiffs ever request

the  Defendants  to  prepare  the  same.  Therefore,  fixing  of  total

consideration  for  the  suit  land  at  Rs.  1,15,000/-  (One  lakh  fifteen

thousand only)  is also a lie. At that time also, the market value of the

suit land would have been more than Rs. 6,00,000/- (Rupees six lakh

only).  Hence, agreeing to sell  the suit  land by the Defendants to the

plaintiffs  at Rs.  1,15,000/-  (One lakh fifteen thousand only) would be

most unrealistic  and unreasonable.  Therefore,  the defendants also did

not accept Rs. 95,000/- (Ninety five thousand only) or any amount of

money as part payment of the total consideration from the plaintiffs on

27.11.2015 or any other date. The defendants also did not take any other

amount of Rs. 5,000/- (Five thousand only) on 07.12.2015.

That there was no contract between the plaintiffs and the defendants in

respect  of  sale of  the suit  land.  Therefore allegations of  the plaintiffs

made in the para no. 6 regarding non performance of the part of the

defendants  of  a  “Concluded  contract”  whose  very  existence  was  not

known to the defendants until very recent is total disgrace and false. The

defendants never consented to any such agreement, nor did the plaintiffs

ever approach the defendants for purchasing the suit land. The plaintiffs

prepared a forged document by using good faith of the defendants on the

plaintiffs. Therefore on the basis of such forged agreement, the Plaintiffs

could not claim any relief under Specific Relief Act and the Defendants
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are also not  bound to perform any obligation as mentioned   by the

plaintiffs in the para 7 of the plaint. 

3. Summons on the defendant was duly served and accordingly written

statement was filed which was accepted by the Court. Accordingly, issues

were framed based on the pleadings of the plaintiff and the defendant.

However,  as  the  suit  proceeded   after  closure  of  PW's  evidence   on

affidavit, defendant did not file any DW evidence on affidavit. Eventually,

the instant suit proceeded exparte against the defendant vide order dated

27.11.2020.

4. Upon the above pleadings of both the sides , the following is-

sues were framed :-

I.  Whether the suit is not maintainable in its present form ?

II. Whether the suit is not properly valued ?

III. Whether the plaintiff has any locus-standi to file the suit ?

IV. Whether is there any cause of action for the suit ?

V. Whether the suit is bad for estoppels, waiver and acquiescence ?

VI. Whether the plaintiff is entitled to get the decree for specific       

      performance of contract of sale of suit land in his favour ?

VII. Whether the plaintiff is entitled to get any other relief as prayed for ?

5. The plaintiff in support of his case examined himself as PW 1 along

with three other witnesses as PW 2, PW 3 and PW 4 and exhibited the

following document:-

Ext. 1- Copy of agreement for sale of suit property.

 6.  I have heard the arguments advanced by Learned Counsels

for both the sides. Accordingly, my discussion on framed issues

and as follows:
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A. ISSUE No. 1, No. 2, No. 3, No. 4 and No. 5   Whether the suit is

not maintainable in its present form? Whether the suit is not

properly valued? Whether the plaintiff has any locus-standi to

file the suit? Whether is there any cause of action for the suit?

Whether the suit is bad for estoppels, waiver and acquiescence?

As per the pleadings P.W-1 Md. Sarif Ali has stated that defendant is

the  owner  and  processor  of  land  measuring  1  Bigha,  3  Kathas

covered  by  P.P  No.  151  under  Dag  No.  161  of  Village-Bokajan,

Mouza- Goroimari, P.S- Tezpur, Dist-Sonitpur, Assam. And that the

defendants on 27.11.2015 offered to sale the schedule land to the

plaintiffs for consideration of amount of Rs. 1,15,000/-(Rupees one

lakh  fifteen  thousand)  only.  The  plaintiffs  stated  that   a  deed  of

agreement for sale of land was prepared in favour of the plaintiffs on

27.11.2015 based on which the plaintiffs paid a sum of Rs. 95,000/-

(Rupees  ninety  five  thousand  only)  out  of  total  consideration  of

amount of Rs. 1,15,000/-(Rupees one lakh fifteen thousand only) in

presence of 4 (four) witnesses. As per the plaintiffs the remaining

amount of Rs. 20,000/-(Rupees Twenty Thousand only) was to be

paid at the time of registration of  the original  deed. However,  on

07.12.2015  as  per  the  plaintiffs  testimony,  on  requests  of  the

defendants, plaintiff no. 1 paid another sum of Rs. 5,000/- (Rupees

five thousand only) on 07.12.2015 receipt of which the defendants

acknowledge  in  writing  dated  07.12.2015.  Plaintiffs  are  ready  to

perform their part of contract and paid a balance sale consideration

of Rs. 15,000/-(Rupees Fifteen thousand only) to the defendants. But

the defendants are not ready to perform their part of the contract.

The plaintiffs have valued their suit for the purpose of court fees and

jurisdiction  at  an  amount  of  Rs.  1,16,100/-  only  (Rupees  sixteen

thousand one hundred only).

Defendant  on the other  hand denied the averments  made by the

plaintiffs  and  stated  in  their  written  statement  that  the  schedule

premises  is  an  undivided  property  and  is  yet  to  be  partitioned.
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Defendants  absolutely  denied the execution  of  any agreement  for

sale  of  schedule  premises.  Whereas  the  plaintiffs  in  their  support

exhibited the Agreement for Sale of suit premises as Exhibit 1 and

has prayed for specific performance of the contract.  

In their written statement the defendants have admitted borrowing

an amount of Rs. 80,000/-(Rupees Eighty Thousand only) from the

plaintiffs and that the plaintiffs at that time asked the defendant to

put their signatures on blank paper and defendants have accordingly

signed the same. 

The admitted position of the defendants in the instant  suit  is that

they took a loan of Rs. 80,000/- (Rupees Eighty Thousand only) from

the plaintiffs. Now, the burden of proof is on the plaintiffs that they

paid  an  amount  of  Rs.  1,00,000/-(Rupees  one  lakh)  only  to  the

defendants  as  consideration  for  sale  of  the  schedule  premises  in

favour of the plaintiffs.  Perusal of PW evidence prove that an amount

of Rs. 95,000/- (Rupees ninety five thousand) only was paid to the

defendants as per the Agreement for Sale of the schedule premises

exhibited  as Exhibit 1 signed by PW 2 and PW 3 as witnesses. The

same has been reiterated by PW 2 and PW 3 in their evidence in

chief. However, PW evidence does not prove payment of Rs. 5,000/-

(Rupees five thousand) only beyond Rs. 95,000/-(Rupees ninety five

thousand) only paid to the defendants.

Defendants have failed to rebut the evidence of the plaintiffs that Rs.

95,000/-  (Rupees ninety five thousand) only has been paid to the

defendants as consideration for sale of the schedule premises. Hence,

based on the above observations, I am of the view that the plaintiffs

owe  an  amount  of  Rs.  20,000/-(Rupees  Twenty  thousand)  only

instead of 15,000/-(Rupees fifteen thousand) only to be payable as

consideration for sale of the schedule premises as per Exhibit 1. 
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Regarding the valuation of suit, being a suit for specific performance,

it is covered under section 7(X) of the Court Fees Act, 1870. Which

states  that  the  Court  fees  in  suit  for  specific  performance  of  the

contract  of  sale  shall  be  according  to  the  amount  of  the

consideration. The instant case has been valued at an amount of Rs.

1,16,100/-(One lakh sixteen thousand one hundred) only. Thus, the

said suit cannot be said to be not properly valued as per law. 

DECISION:  The  aforesaid  issues  are  settled  in  positive  in

favour of the plaintiffs.

B. ISSUE NO 6, No. 7.  :   Whether the plaintiff is entitled to get

the decree for specific performance of contract of sale of suit

land in his favour? Whether the plaintiff is entitled to get any

other relief as prayed for ?

From the evidence on record i.e. exhibit 1 and evidence on affidavit

of all PWs it is proved by the plaintiffs in absence of rebuttal by the

defendants that an Agreement for Sale of the schedule premises was

executed  between  the  parties  for  an  amount  of  Rs.  1,15,000/-

(Rupees one lakh fifteen thousand) only out of which Rs. 95,000/-

(Rupees ninety five thousand) only has been paid by the plaintiffs to

the defendants. 

Further, the defendants in their written statement have not denied

that the signatures on Exhibit- 1 as the sellers of the said premises

are not their own.   

Thus,  from  the  evidence  on  record   and  in  the  absence  of  any

contrary proof, it is presumed by the Court that the breach of the

contract i.e. Exhibit 1  to transfer the schedule premises in favour of

the plaintiffs cannot be adequately provided relief for compensation in

money i.e. non performance would not afford adequate relief in terms

of money. 
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DECISION: In  view of  the  above  discussion, the  aforesaid

issues are settled in the affirmative in favour of the plaintiff. 

7.  Therefore,  in  light  of  the  issues  settled  in  favour  of  the  

plaintiffs  ,  the  plaintiffs  are  entitled  relief  or  decree  as  

stated below.

Order

In view of the discussion made above and the decisions reached

therein, the suit of the Plaintiffs are decreed on contest with cost. It

is hereby decreed and directed that:-

I) Specific Performance of Contract of sale of Suit land directing the

Defendants to execute registered Sale Deed in favour of the plain-

tiffs at Rs. 1,15,000/-(Rupees one lakh fifteen thousand) only by

accepting the balance consideration of Rs. 20,000/-(Rupees twenty

thousand) only   and register the  Sale Deed as per law at the cost of

the  Plaintiffs  and  for  delivery  of  vacant  possession  of  the  suit

premises, if required by evicting the Defendants and their men and

materials therefrom.

II)  For  permanent  and  perpetual  injunction  restraining  and  pro-

hibiting the defendants, their men etc, from selling and transferring

the suit land to any other person/s particularly the Indian Air Force.

III) For all cost/s of the suit. 

6. Prepare decree accordingly.
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Given under my hand and the seal of this court on this the 06 th day

of March, 2021 at Tezpur, Sonitpur.

Smt. Triza P Mazinder Baruah

Munsiff No.1,

Tezpur, Sonitpur.

APPENDIX

A. Plaintiff’s Witnesses:

1. P.W-1: Md. Sarif Ali

2.   P.W-2: Md. Nur Islam

3.   P.W-3: Md. Ajibur Rahman

4.   P.W-4: Md. Abdul Kalam

B. Defendant’s Witnesses:

Nil

C. Plaintiff’s Exhibits:

1. Ext. 1- Copy of agreement for sale of suit property

D. Defendant’s Exhibit :

Nil.

 

Smt. Triza P Mazinder Baruah

Munsiff No.1,

Tezpur, Sonitpur
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